
 

 
TOPIC:  
GENDER IDENTITY AND EXPRESSION ISSUES AT COLLEGES AND 
UNIVERSITIES  

INTRODUCTION:  
The term, “transgender,” refers to a person whose “gender identity or gender presentation falls outside of 
stereotypical gender norms.[1]”   As a result of their gender identity or expression [2], transgendered persons 
may face varying degrees of discrimination in employment and other environments. For many years, federal 
and state courts routinely held that sex discrimination laws did not protect transgendered persons. More 
recently, some courts have recognized employment discrimination claims where the purported adverse action 
took place as a result of sexual stereotyping connected with a person’s gender identity or expression. Some 
colleges and universities [3] also have been addressing gender identity and expression issues through 
voluntarily adopted policies. This NACUANOTE discusses these recent developments, identifies issues likely 
to arise on campus in the employment and student affairs contexts, and provides practical tips and resources 
for counsel who wish to advise clients regarding this evolving area of law.  

DISCUSSION:  
 
I. Applicable Statutes and Case Law  
 
Sex Discrimination  
 
Title VII 
Title VII of the Civil Rights Act of 1964 protects employees from discrimination on the basis of sex [4]. In the 
1970s, courts began to address the nature and extent of that protection as it related to gender identity or 
expression. At that time, federal courts focused on the plaintiff’s status as a transsexual [5], and consistently 
ruled that discrimination against transsexuals did not constitute “sex discrimination” under Title VII [6].  
 
Development of Title VII Sexual Stereotyping Rationale 
In Price Waterhouse v. Hopkins [7], the United States Supreme Court held that discriminatory conduct 
directed toward the plaintiff (a non-transsexual woman) based on sexual stereotyping, such as conclusions 
that the plaintiff’s mannerisms and dress were “macho” and not sufficiently “feminine,” constituted 
discrimination on the basis of her sex and therefore violated Title VII [8].  
 
Title VII Protection 
The Sixth Circuit Court of Appeals has since applied the Price Waterhouse rationale to extend protection to 
transgendered persons [9]. In Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004) [10], the Sixth Circuit 
considered whether Title VII prohibited discrimination against a firefighter who was biologically and by birth a 
male, but who began expressing a feminine appearance at work. The court held that Smith was discriminated 
against on the basis of his sex (male), because his gender-related expression failed to conform to his 
employer’s stereotypical assumptions about masculinity. In so holding, the court determined that the Title VII 
protection against sexual stereotyping afforded under Price Waterhouse was not conditional nor did it exclude 
coverage for non-sex-stereotypical behavior merely because the plaintiff is transsexual. The court found that 
“sex stereotyping based on a person’s gender non-conforming behavior is impermissible discrimination, 
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irrespective of the cause of that behavior; a label, such as ‘transsexual,’ is not fatal to a sex discrimination 
claim where the victim has suffered discrimination because of his or her gender non-conformity.” Thus, 
discrimination based on a person’s gender expression was enough to permit the plaintiff to use Title VII to 
challenge the discrimination [11]. The Sixth Circuit applied the same rationale in Barnes v. City of Cincinnati, 
401 F.3d 729 (6th Cir. 2005) [12], another Title VII case involving a transsexual police officer. Other federal 
courts may construe Title VII similarly, particularly in circuits where the Court of Appeals has already held or 
implied that the Price Waterhouse rationale protects transgendered persons in non-employment contexts 
[13].  
 
State Law-Based Discrimination Claims 
State and federal courts applying state law have reached various conclusions as to whether transgendered 
individuals are protected by state anti-discrimination statutes. Some courts have followed the restrictive 
rationale found in Ulane v. Eastern Airlines, Inc. and Holloway v. Arthur Andersen & Co., both before and 
after Price Waterhouse [14]. Other relatively more recent state court decisions, however, have rejected the 
restrictive approach, and extended protection to transgendered individuals based on the Price Waterhouse 
rationale and/or state courts’ prerogative to interpret state anti-discrimination provisions without deference to 
federal law [15]. Moreover, some state administrative agencies have extended protection based on similar 
rationales [16].  
 
In addition to the recent cases just described, related legislative developments are occurring in various 
jurisdictions at the state and local level [17].  
 
Sexual Orientation  
 
Title VII Does Not Protect Sexual Orientation 
While federal courts are increasingly willing to apply the Price Waterhouse rationale to sex discrimination 
claims based on sexual stereotyping of transsexual individuals, they typically have noted that gender identity 
and/or expression are distinct from sexual orientation. As a result of this distinction, these courts have stated 
that the Title VII protection afforded under the “sexual stereotyping” rationale does not extend protection to 
individuals discriminated against because of their sexual orientation – a form of discrimination that remains 
outside the settled scope of federal sex discrimination laws [18].  
 
Disability Claims  
 
The Americans With Disabilities Act and the Rehabilitation Act Do Not Protect Transsexualism 
As a matter of federal law, the Americans with Disabilities Act (“ADA”) and the Rehabilitation Act of 1973 
expressly exclude “transsexualism” and “gender identity disorders not resulting from physical impairments. 
[19]” This is so even though transsexualism is characterized as a psychiatric disorder in the American 
Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders (“DSM-IV-TR”) under the 
category of a “gender identity disorder. [20]”  
 
State courts reach various conclusions on the availability of disability discrimination law protection, depending 
on the statutory language at issue and the willingness of judges to draw inferences in the absence of clear 
directives [21].  
 
II. Gender Identity and Expression Issues on Campus  
 
While federal and state discrimination case law has focused predominantly on gender identity and expression 
issues in the employment context, gender identity and expression discrimination claims may arise in health 
care, housing, educational services and related programs, and other venues. In fact, some universities are 
addressing student requests for services and accommodations in addition to those advanced by employees. 
As just noted, the Sixth Circuit has held that the Price Waterhouse rationale protects transgendered persons 
in contexts additional to employment. As a result, it is possible that a variant of Price Waterhouse protection 
will be found under the rubric of Title IX [22].  
 
Whether as a matter of perceived legal obligation, or simply of institutional policy, some colleges and 
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universities may wish to address the concerns of transgendered employees and students. If so, based on 
recent cases dealing with non-university settings, areas in which gender identity and expression-related 
issues predictably will arise at universities are identified below.  

� Recordkeeping  
Employees and students are asked on various forms to identity their “sex,” and most forms offer 
two options from which to choose. An institution may wish to consider asking employees and 
students to self-identify their gender and leave a blank space after the question. In addition, 
transgender persons may adopt a name different than their birth names, and their current gender 
identity/expression may not correspond to a birth name. Universities therefore may wish to 
consider under what conditions institutional records and documents will (and can legally) be 
changed to reflect an individual’s (new) gender identity.  
 

� Health Insurance  
Private insurance plans typically exclude coverage for surgical and/or medical treatment related 
to transgendering. There are increasingly numerous judicial and administrative agency rulings 
(discussion of which is beyond the scope of this Note) addressing whether transsexual 
employees are entitled to specific treatment under private employer, and state or federal, health 
benefits plans [23]. Counsel should consider how these issues may affect their institutions in light 
of applicable plan language, any judicial or agency decisions in their jurisdiction, and voluntarily 
adopted institutional policies that might entitle employees or students to benefits coverage 
regardless of the availability of insurance.  
 

� Restrooms  
Transgender employees and students may be subject to harassment or violence when using 
restrooms that conform to their gender identity or its expression but not to their biological state. 
Similarly, non-transgender employees and students may experience discomfort sharing such 
facilities with transgender individuals. Institutions thus may wish to consider designating certain 
restrooms gender-neutral or single-occupancy. Creating gender-neutral or single occupancy 
restrooms may benefit not only the transgender community on campus but families with small 
children and persons requiring the services of a caretaker as well.  
 

� Residence Halls  
When placing students in residence halls—in particular with roommates—almost all universities 
make assignments based in part on the student’s sex. This approach may not be appropriate in 
situations involving transgender students. Institutions therefore may wish to address such issues, 
for example, by creating gender-neutral or all-gender residence halls or floors offering housing to 
persons of any gender. Institutions also may want to consider creating designated residence hall 
floors involving transgender students that maintain gender-neutral bathrooms and mixed-gender 
rooms. Additionally, an institution may want to use single-occupancy rooms to house transgender 
students.  
 

� Locker Rooms  
Locker rooms may present intimidating situations for transgender persons who fear being 
exposed as transgender when changing in front of others. Institutions may wish to create private, 
unisex or “family” locker rooms or sections of locker room areas, including private showering 
facilities, to address such issues.  

III. Gender Identity and Institutional Discrimination Policies  
 
Research on institutional policies shows that some universities, either voluntarily or as a result of state or 
local legislative developments, are adding gender identity or expression (or similar classifications) to non-
discrimination policy statements [24].  
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When applying current policies or considering policy amendments:  

� Counsel should assist campus administrators in identifying any potential exposure for sex 
discrimination claims involving gender identity or expression in view of the judicial developments 
noted above. Specifically, counsel should consult their own state and local discrimination statutes 
and ordinances to determine if they specifically include gender identity as a prohibited basis of 
discrimination, or if gender identity is likely to be interpreted as a prohibited form of sex discrimination 
under precedent in their federal and state jurisdictions.  

� Counsel should assist campus administrators in determining whether institutional equal opportunity 
and other non-discrimination policy statements already provide protection to transgendered 
individuals, or whether they should be expressly amended to protect against discrimination on the 
basis of gender identity or expression [25]. In addition, counsel should assist administrators in 
determining the legal obligations associated with such action.  

� Institutions may wish to augment existing anti-discrimination and diversity training offered to 
employees and students with education and training regarding issues of gender identity or 
expression.  

Absent a finding by counsel of a clear legal obligation of non-discrimination with respect to transgendered 
individuals, formulation of institutional policy in this area will involve careful consideration of many factors, 
including fairness to transgendered students and employees, due respect for the opinions of all members of 
the college community, of alumni and of others with an interest in the affairs of the institutions. Counsel can 
help administrators in determining what, if any, policy changes in this area will best serve the interests of their 
institution.  
 
CONCLUSION: 
There is some case law supporting the prohibition of discrimination on the basis of gender identity or 
expression under laws that prohibit sex discrimination. Counsel and the institutions they represent should be 
aware of this case law and weigh its potential impact for their institution. Issues of gender identity and 
expression are ripe for discussion on some college and university campuses. While there are courts that 
have determined that discrimination on the basis of gender identity and expression may be prohibited under 
laws prohibiting sex discrimination, there are also courts that disagree with those determinations or have not 
yet addressed the issues. University counsel are in a critical position to advise college and university 
administrators of these evolving legal developments. Counsel should apprise administrators of the 
development of the law in their locale and what possible issues may arise at their institutions.  
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